LIMITS ON MEDIA OWNERSHIP: SHOULD THE FCC CURB
ITS RELIANCE ON DEREGULATION?

David S. Miller*

1. INTRODUCTION

Two very divergent paths beckoned us.

Down one road is a reaffirmation of America’s commitment to
local control of our media, diversity in news and editorial viewpoint,
and the importance of competition. . . .

Down the other road is more media control by ever fewer
corporate giants. This path surrenders to a handful of corporations
awesome power over our news, information, and entertainment. On
this path we endanger time-honored safeguards and time-}proven
values that have strengthened the country as well as the media.

Media conglomerates thrive on the ability to reach as many
potential audience members as possible. When the Federal
Communications Commission (“FCC”) voted to expand the limits that
television broadcasters must follow regarding span of ownership, the
FCC arguably altered the landscape of mass media delivery. On June 2,
2003, the FCC approved new media ownership rules that allow broadcast
networks to reach 45 percent of the national audience —an increase of 10

. .. . 2 . .
percent from the previous limitations.” These regulations permitted
media companies to own two television stations in most markets and up
to three stations in the largest markets.” In addition, the new regulations
allow the same corporation to own both a television station and a

. . 4
newspaper in all but the smallest media markets.
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Reasons given for the relaxed FCC regulations center around the
increased usage and availability of the Internet; in addition, relaxed
regulations stem from the rise of new media alternatives such as wireless
networks, satellite radio, digital satellite television, and low-power FM
radio broadcasting.’” While recognizing that the changes are significant,
FCC Chairman Michael Powell argued that this modernization “takes
into account the explosion of new media outlets.” Powell stated that
further deregulation and decreased diversity in media ownership will
actually lead to increased diversity in programming and “localism.”” In
addition, media companies viewed the old regulations as “outdated” and
feared that increased legal challenges would likely result.’

Congressional opposition to the new regulations began immediately.
Members of the House of Representatives and the Senate voiced their
disapproval and predicted dire consequences from the Republican-led
FCC actions.” Referring to the new regulations as a “detriment to our
democracy,” Representative Jay Inslee (D-Wash.) viewed the changes as
a motive for large media corporations to restrict the information that is
disseminated to the population at large.” “Further media consolidation
poses a danger to our system of free press and American democracy. . ..
The FCC has shirked its primary responsibility by choosing to ignore the
interests of the American public.”"

Public interest groups initiated legal challenges soon after the FCC
promulgated these new regulations in an effort to delay the effectiveness
of the FCC’s decision.” On September 3, 2003, the U.S. Court of
Appeals for the Third Circuit stayed the FCC’s order, preventing
enforcement of the new regulations until judicial review was complete.”’
After hearing oral arguments in February 2004, the Third Circuit struck
down the FCC regulations that allowed increased broadcast television
station ownership.” The court cited inconsistencies in the methodology
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used by the FCC in reaching its conclusions to further deregulate the
landscape of media ownership.” In January 2005, the Department of
Justice (“DOJ”) opted not to seek Supreme Court review of the Third
Circuit’s decision, throwing into question the future of newspapers and
television stations purchased by media conglomerates in anticipation of
further deregulation.”

The relaxed FCC regulations and related legal challenges prompt
two related questions. First, what limitations are currently in place to
serve as a “check” against FCC rules? Second, may antitrust law
effectively serve as a regulatory tool against an increasingly smaller
number of media companies that deliver the majority of news to a
substantial percentage of the population? In Section II, this Note
examines the regulations that govern the FCC to determine how the
current state of affairs has arisen. In Section III, this Note discusses the
current Congressional and legal opposition to the regulations. It also
analyzes current antitrust regulations that must be strengthened in order
to guard against virtually limitless FCC power in determining what
percentage of the viewing public may be reached by a single media
corporation. In Section IV, this Note recommends that tougher antitrust
regulations and closer scrutiny by the DOJ are the keys to curbing the
FCC’s mantra of deregulation.

II. BACKGROUND

In the Communications Act of 1934, Congress created the FCC and
delegated to the agency the authority to regulate the broadcast and
telephone industries.” The purpose of this creation was to regulate
interstate and foreign commerce in communication by wire and radio “so
as to make available, so far as possible,... wire and radio
communication  service.”" More recently, the growth in the
telecommunications industry, coupled with new media-delivery
technologies, increased the demand for greater portions of the
electromagnetic spectrum to be available for new transmission
technologies.” The spectrum is divided into separate areas for use by
different technologies.” For instance, television broadcasting occupies a
limited portion of the spectrum, while FM radio broadcasting occupies a
different portion. In part, the FCC determines the amount of bandwidth
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that is available to a technology, with certain portions reserved for
governmental use.”

A. The Telecommunications Act of 1996

President Bill Clinton signed the Telecommunications Act of 1996
(“the Act” or “the 1996 Act”) into law in February of that year,
providing the first major overhaul of telecommunications law since the
Communications Act of 1934.” The Act attempted to restructure the
telecommunications industry to reflect emerging forms of technology and
growth in the communications sector.” As Lawrence Gasman, director
of telecommunications and technology studies at the Cato Institute,
noted:

The 1996 Act envisions a network of interconnected networks that
are composed of complementary components and generally provide
both competing and complementary services. The 1996 Act uses
both structural and behavioral instruments to accomplish its goals.
The Act attempts to reduce regulatory barriers to entry and
competition. It outlaws artificial barriers to entry in local exchange
markets, in its attempt to accomplish the maximum possible
competition. Moreover, it mandates interconnection of
telecommunications networks, unbundling, non-discrimination, and
cost-based pricing of leased parts of the network, so that
competitors can enter easily and compete component by
component as well as service by service.”

The goal of the new law largely was to deregulate the
telecommunications industry—to let communications businesses
compete in any market against each other and expand the services they
offer.” Gasman further noted that “the relatively strong consensus for
[the Act] has enabled both parties to take credit for its passage and to
present it as radical deregulation under which the country will move
forward to a brave new world of telemedicine, distance learning, and
movies-on-demand.””

With the advent of single corporate entities ready to provide
consumers with multiple communications products, it was thought that
the convergence of the different technologies would lead to a diverse
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telecommunications marketplace.” The Act was “based on the premise
that technological changes [would] permit a flourishing of
telecommunications carriers, engaged in head-to-head competition,
resulting in a multitude of communications carriers and programmers
being made available to the American consumer.”” However, the Act
was widely regarded as an experiment to determine whether true
competition would flourish.”

1. The Limiting Functions of the 1996 Act

Prior to passage of the 1996 Act, Congress and the FCC had limited
the amount of broadcast television media outlets a single company could
own in a single market.”” In addition, the FCC limited the number of
stations or percentage of homes one company could control nationally,
as well as the total number of homes one entity could serve by cable
broadcasting.”” In order to create the opportunity for competition
between different media, the Act reduced or eliminated the then-existing
limitations.” The effect of the Act was “to wave the green flag at the
convergence race—the race to amass the largest information company—
by reducing or eliminating ownership barriers.”” The Act provided
broadcasters significant regulatory relief: it substantially relaxed
restrictions on license renewals, and eased or eliminated many of the
limits on ownership of multiple broadcast licenses.” The Act also
removed the national limit on the number of television stations, leaving
only the ceiling “that one entity cannot own television stations which,
together, reach more than 35 percent of the nation’s households.” This
limit is referred to as the National Television Station Ownership Rule
(“NTSO Rule”).” In addition, the Act provided for increased flexibility
for broadcast television networks to consolidate.” Prior to the Act, all
television networks were prohibited from cross-ownership.” The 1996
Act permitted mergers between smaller broadcast television networks, as
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well as between any existing network and a new network formed after
the passage of the Act.”

The FCC’s core reason for limiting broadcast ownership is to
promote viewpoint diversity." In its press release accompanying the new
regulations, the FCC stated that “the widest possible dissemination of
information from diverse and antagonistic sources is essential to the
welfare of the public. [M]ultiple independent media owners are needed
to ensure a robust exchange of news, information, and ideas among
Americans.” In short, the FCC’s theory is that deregulation of media
ownership will essentially lead to increased diversity of news
programming. As predicted, however, the deregulation instead led to
increased consolidation in the communications industry.”

Four years after the passage of the Act, the National
Telecommunications and Information Administration (“NTIA”), a
division of the U.S. Department of Commerce, commenced a media
ownership survey to determine the effects of the Act’s passage on
broadcast television ownership.” Norman Mineta, then Secretary of
Commerce, stated: “Protecting diversity of media ownership is a top
priority of the Administration and is important to our nation’s future.”"
This was one of the first instances of governmental recognition of the
potential problems of convergence and its possible effects on decreased
diversity in media broadcasting. For example, consolidation of media
ownership had raised concerns regarding the ability of minority
populations to have a voice in the media.”

2. Opposition to the 1996 Act

The 1996 Act triggered massive changes in the telecommunications
industry. Waves of mergers and acquisitions took place with respect to
long distance telephone service providers, and similar conduct was
evident in the fields of broadcast and cable television.” As one
commentator noted, “The worst part is that it accelerates a process of

39. Id.

40. Press Release, FCC, FCC Sets Limits on Media Concentration 1 (June 2, 2003) [hereinafter
FCC Press Release], available at http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-
235047A1.pdf.

41. Id. at 2 (internal quotation marks omitted).

42. Press Release, United States Department of Commerce, Assistant Commerce Secretary
Rohde Opens Minority Media Ownership Roundtable (July 18, 2000), available at
http://www.ntia.doc.gov/ntiahome/press/2000/mr071800.htm.

43. Press Release, United States Department of Commerce, U.S. Department of Commerce
Launches Minority Media Ownership Survey (Aug. 8, 2000), available at http://www.ntia.doc.gov/
ntiahome/press/2000/survdocpr8800.htm.

4. Id.

45. Id.

46. See Steve Mizrach, Will the New Telecommunications Act Promote Monopoly? Yes, It Will,
Mass CoMM. & SocC’y, Oct. 28, 1998, available at http://www.fiu.edu/~mizrachs/telecom-act-of-
96.html.



No. 2] LIMITS ON MEDIA OWNERSHIP 351

media monopolization in our country which began in the 1980s.” This
monopolization was likely fueled, at least in part, by the increased access
of cable companies to the mainstream broadcast network television
industry. After the Act, cable operators were permitted to own up to
eight individual “properties” (television and/or radio broadcast stations)
in a market of forty-five or more stations, and five individual properties
in a market of fourteen or fewer.” The Act effectively created financial
incentives for media mergers to occur, and consolidation soon followed.”
This has resulted in the concentration of more content providers and
delivery systems among fewer entities.”

The consolidation of media ownership sparked a litany of
controversy. The dominant argument against these mergers focused on
the negative effects of such concentration, especially within the smaller
markets. Dr. Mark Cooper, the director of research for the Consumer
Federation of America (“CFA”), remarked that to encourage further
consolidation by relaxing current media ownership rules would “reduce
the prospects for competition in local markets, diminish the provision of
local news and information, and limit the diversity of local
perspectives.” The FCC vigorously contended that the new ownership
regulations were principally designed to prevent concentration, enhance
competition, and promote the diversity of voices available.” “[In] the
Commission’s view, diversity of outlets is in the public interest both
because it will prevent the creation and exercise of market Jpower and
because it is likely to lead to a diversity of content and views.””

Despite the disparity of each position, the major concern with
increased media consolidation continues to be fear of reduced diversity
in news and information programming. Some members of Congress
have recognized these concerns. As Senator Herb Kohl (D-Wis.) noted:

Excessive media consolidation can seriously diminish the diversity
of views and information Americans receive in the news media, can
harm the coverage of local issues as national conglomerates own
more and more local stations, and can make [it] unduly difficult for
independent producers of news and entertainment programming to
distribute their products.™
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Diversity has been recognized as the core of contemporary
broadcast regulation, second in importance only to the public interest.”
The U.S. Supreme Court has affirmed the opinion that diversity in the
dissemination of information is “essential to the welfare of the public.””
In addition to news and information, specific types of programming are
targeted, including television geared towards children. In a study
conducted after the passage of the 1996 Act, the consumer interest group
Children Now determined that increased media consolidation leads to a
decrease in children’s television programming.”

Minority groups also remain dubious about the deregulatory effects
of the 1996 Act. In a report detailing the relationship between minority-
owned television broadcast stations and programming geared toward
minority groups, the NTIA found that the 1996 Act increased television
station prices and reduced the possibility of minority ownership.”
According to the NTIA, minority broadcast ownership is desirable
because it promotes minority broadcast employment, as well as diversity
of viewpoints.” Minority station owners perceived the 1996 Act as a
threat to continued station ownership, specifically because of the
possibility of increased media consolidation.” Indeed, the report
indicates that minority ownership in 1997 was limited to just over 3
percent of all television broadcast stations in the United States.”” This
percentage followed a decrease in minority ownership of twenty-seven
stations in 1997 alone.”

Some members of Congress continued to oppose further
deregulation of the television broadcast industry just prior to the passage
of the June 2003 amendments. As noted by Representative Diane E.
Watson (D-Cal.), some members of Congress are still apprehensive
about any further relaxation of ownership limits.” Referring to the
potential impact as “deleterious,” Representative Watson noted that
current minority ownership is at an “all-time low due to media
consolidation over the past two decades.” In a letter to FCC Chairman
Michael Powell, Watson and twenty-eight other members of the
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Congressional Black Caucus stated that any further changes to the
current limits could “undermine diversity in both media content and
ownership,” referencing recent statistics that indicate minority ownership
in the broadcast television market has fallen to less than 2 percent of
total stations.”

B. The June 2003 Regulations

The FCC based its newest regulations on empirical evidence that is
reflective of the current marketplace.” The FCC referred to the June 2,
2003, changes as “carefully balanced” and stated that the new limits will
“foster a vibrant marketplace of ideas.” In order to evaluate diversity
effectively in different size markets, the FCC developed a “Diversity
Index” (“DI”)." This index compiles and compares data on how
Americans use different media to obtain news and other informational
programming.” The FCC explains that the DI “does not assess diversity
by looking to the specific views expressed over a media outlet. Instead, it
measures the availability of outlets of various types and assigns a weight
to each class of outlet based on their relative value to consumers.”” The
expected end result of the DI is an “assessment of the degree of media
diversity concentration taking into account all of the media outlets in the
market.””" In short, the FCC compiles a list of the owners of all
broadcast television stations, radio stations, newspapers, and Internet
providers in a single market and then compares each owner’s percentage
share to the total market.” Those results are squared and used to
produce the market’s DI, which corresponds to the amount of ownership
concentration that is apparent in any one market.” This formula is the
source of widespread opposition to the methods used by the FCC to
determine the limits of market oversaturation.

In addition to expanding the number of television broadcast stations
a media company may own, the new regulations also revised radio
broadcast guidelines by placing new Arbitron geographic limits on
market designations.” According to Rick Staeb, general manager of

65. Id.
66. See FCC Press Release, supra note 40, at 1.

72.  Seeid.

73. Seeid. The DI is modeled after the Herfindahl-Hirschman Index used in antitrust analysis to
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Cascade Radio Group, “The new Arbitron markets will decrease market
areas and further limit the number of radio stations a company may own
in each market.””

While a common concern under the new radio ownership
regulations continues to be the loss of media diversity, owners of
television stations and other media outlets have praised the FCC for
allowing increased mergers.”” The detractors of this movement, including
current and former FCC chairpersons, conclude that this “radical view of
media consolidation ... is driven by ideology and business interests,
without the consuming public in mind.”” Despite studies released by the
FCC indicating that any negative effects of such deregulation are
minimal, possible consequences of such action include loss of jobs and
unfair advantages for major players in the media industry.”

The potential impact on news, entertainment, information,
communications, and advertising sectors is at the forefront of the
criticism directed at the FCC. Fears of monopoly control permeate
consumer unions and public interest groups.” As noted in a recent
Executive Council Statement issued by the American Federation of
Labor and Congress of Industrial Organizations (“AFL-CIO”):

Media giants, the networks, and others who want even more
deregulation claim that the proliferation of newer media outlets—
cable, satellite and the Internet—create sufficient competition,
rendering FCC media ownership regulations obsolete. Yet
evidence in the FCC’s rule making presented by the entertainment
guilds, AFL-CIO unions in broadcasting and journalism, consumer
and public-interest organizations, business groups including
independent producers and advertisers, as well as some of the
FCC’s own studies clearly shows that a large swath of these “new”
outlets are owned by the same conglomerates that control
traditional media. As such, they are not new and diverse voices in
the marketplace. In fact, programming on the four major networks
has become more, not less, homogenous over the past ten years.
Moreover, there has been a precipitous decline in the growth of
media outlets in radio and newspapers in particular, with significant

75. Fehrenbacher, supra note 74.
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consequences for these two traditional sources of news for many
Americans.”

With opposition running rampant against further deregulation, the
FCC adopted the new regulations that increase previous limitations on
media ownership.” These new regulations effectively increased the
national percentage of individuals that any one media company may
reach through television programming, radio programming, and
newspaper ownership.” Various members of the American public and
Congress became involved and began voicing their concerns.”

IIT. ANALYSIS

More than one million complaints were lodged with the FCC and
Congress regarding the new regulations.” Such expansive opposition
indicates consumer outrage against further deregulation. As FCC
Commissioner Copps noted, “Ninety percent of the top fifty cable
stations are owned by the giants that own the [television] networks and
the cable systems.... Having more channels... does not necessarily
mean having more diversity of editorial opinion or ... competition.””
Major critics of the new regulations point out that the same companies
are both producing the programming and controlling the method of
delivery, which leads to the danger that these few large companies could
shut out diverse or competitive voices.” While antitrust law would
normally serve as a means of recourse, Congress has vested primary
enforcement authority in the FCC to regulate anticompetitive behavior.”
Thus, the current regime grants a large amount of discretion to the FCC
and allows increased consolidation, despite the recognized need for
program diversity and station independence.

A. Congressional Opposition

On May 13, 2003, the Senate introduced a bill entitled the
“Preservation of Localism, Program Diversity, and Competition in
Television Broadcast Service Act of 2003” (the “Senate bill”)."
Introduced prior to the FCC’s passage of the new regulations, this bill
was likely a preemptive strike to preserve the national broadcast
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Number field).
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ownership limits set by the 1996 Act. A major component of the Senate
bill would prevent the FCC from expanding the national audience reach
limits to 45 percent.” In so doing, the Senate bill seeks to “prevent
excessive concentration of ownership by establishing a limit to the
national audience reach of the television stations that any one party may
own or control.” Specifically, the Senate bill seeks to include a new
section which would not only limit the national audience percentage to
35 percent, but also negate any potential grandfather clauses.” This
provision would require any television broadcast station in excess of the
35 percent limitation “to divest itself of such licenses as may be necessary
to come into compliance with such limitation within one year after the
date of enactment of this section.””

Two of the most interesting sections of the Senate bill include
provisions for public hearings and restoration of cross-ownership rules.
Section 6 amends the 1996 Act to include the following language:
“Before making any determination under this subsection concerning an
ownership rule or regulation, the Commission shall hold no less than five
public hearings in different areas of the United States with respect to that
rule or regulation.” Section 7 requires an immediate repeal of the June
2003 regulations, but includes a “rural state exemption” that allows for
broadcast television station and newspaper cross-ownership in smaller
markets.”

The House proposed a companion bill entitled the “Protect
Diversity in Media Act” (“the House bill”).” In addition to repealing the
FCC’s June 2003 regulations, the House bill includes a section that
specifically prohibits the use of biennial review.” This prohibition would
effectively solidify the limits on national broadcast ownership at 35
percent. While smaller in scope than the Senate proposal, the House bill
seeks to repudiate any FCC-initiated broadcast ownership changes. The

89. Seeid. § 3(a).
90. Id. §2(b)(4).
91. Proposed as 47 U.S.C. § 340 in the bill. Id. § 3(a).
92. Id.
93. Id. §6.
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http://thomas.loc.gov/ (searching H.R. 2462 in Bill Number field).
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expansive positions proposed by the Senate are mirrored in a separate
. 97
House resolution.

B. Use of the Diversity Index

The new rules propounded by the FCC rely upon a calculated
relationship between media ownership in large markets and the
percentage share of audience members that each company may reach.
As discussed in Section II, use of the DI has raised widespread
opposition. Consumer groups find the DI to be “an intentional
distortion of market analysis driven by a desire to allow more media
consolidation.” The leading criticism of the DI is the fact that it never
considers the actual market share of media outlets, which leads to bizarre
results that do not reflect market reality.” This flaw causes the DI to
underestimate concentration of media markets by overemphasizing the
effect of small and noncommercial outlets, while underemphasizing the
market effects of cross-ownership by the larger conglomerates." Since
the DI is the crux of the cross-ownership proposal in the new regulations,
these criticisms should be closely scrutinized by the courts and Congress
to determine the validity of its results.

Before utilizing a tool such as the DI, it is necessary to scrutinize the
current concentration of media markets. Evidence indicates that over 95
percent of the television and radio markets are highly concentrated, thus
lending suﬁPport to the argument that further consolidation is not
necessary." The FCC’s new regulations allow markets to become
“extremely concentrated and the local news markets to be dominated by
one huge media giant.”'”
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99. Id. Examples of these bizarre results include: in New York, the Shop at Home television
network carries more weight than the New York Times; and in Pennsylvania, the Fox broadcast
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The results of a survey conducted by the CFA and the Consumers
Union (“CU”) indicate that newspapers are the most important and
frequent source of local news for almost two-thirds of survey
respondents.” However, the FCC gave newspapers a weight of only 29
percent in the DI, attributing the largest proportion of the index to
television news delivery."” According to the CFA and the CU, these
problems permeate the DI, negating its use as an effective method of
calculating diversity in media markets.'” The discrepancy was not lost on
the FCC. As Commissioner Jonathan S. Adelstein remarked:

The Diversity Index was a noble effort that tragically degenerated
into an ill-conceived rote formula that even Merlin couldn’t
decipher. The Index is seemingly nothing more than economic
jujitsu, an ornate castle built upon a foundation of sand at the
ocean’s edge.

Among its many flaws, the index distorts how it calculates the

market shares of relevant providers in each local market, resulting

in grossly understated measurements of the impact of any particular

combination . . ..

Despite the quest for empirical footing, the index is premised on

admittedly incomplete data.'”

The inherent flaws of the DI raise serious questions regarding the

FCC’s increase on media ownership limits. However, the index is only
the tip of the iceberg.

C. Deregulation

The FCC adopted a policy of competition and deregulation in the
1980s to encourage the development of new media outlets."” Since the
1996 Act, the FCC has aggressively pursued further deregulation.” In
2001, the FCC sought revision of the cross-ownership rule."”” This rule
formerly prohibited a single media company from owning both a daily
newspaper publication and a television broadcast station in the same
market.” The debate surrounding media deregulation focuses on
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whether diversity in programming is actually achieved. In the case of the
cross-ownership rule, some argue that deregulation has led to a
“dramatic increase in media outlets, ensuring that diverse viewpoints are
aired.”"" However, the effects of deregulation in other communication
industries illustrate a decidedly different picture.

Despite healthy revenues generated as a result of deregulation in
the radio industry, for example, consolidation has eliminated smaller, less
efficient media companies.'” Media consolidation can lead to
“mutilation of the community’s thinking process,” in addition to
suppression of portions of the communicated message."” The likely
result of the new FCC broadcast television regulations is an increase in
mergers and further consolidation of the media industry."* This would
essentially lead to less diversity in the media outlets and a loss in local
control of television stations."” The concept of deregulation, as
propounded by the FCC, is a misleading term that actually increases the
power of the administrative agency.'® Raising the media concentration
threshold will likely lead to new mergers, which, in turn, will lead to
more work for the FCC."" Ultimately, the increase in mergers could
produce far-reaching antitrust issues that could affect diversity in
programming.

The problem of cross-ownership is specifically discussed in Sinclair
Broadcast Group, Inc. v. FCC."® Sinclair concerned a local television
ownership rule that limited the situations under which a single company
could own two television stations in the same market."” Specifically, the
rule allowed common ownership of two television stations in the same
local market if one of the stations was not among the four highest-ranked
stations in the market, and if eight independently owned, operational
television stations remained in that market after the merger.” Sinclair
Broadcast Group challenged this rule, contending that the FCC
propounded the rule in an arbitrary and capricious manner.”' Although
the court eventually agreed with Sinclair’s argument, it remanded the
rule to the FCC for further determination and study of the numerical
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limits on ownership.” Following a traditional pattern of administrative
agency deference, the court effectively granted the authority to the FCC
to define its own boundaries using its own methodology."”

Prior to Sinclair, the U.S. Court of Appeals for the D.C. Circuit had
specifically addressed the relationship between media consolidation and
program diversity.” Drawing the conclusion that an increase in media
consolidation generally affects both competition and diversity in
programming, the court found that the FCC did not provide an adequate
basis for believing relaxed limits on ownership would further
diversification.”™ The court stated: “The FCC must still justify the limits
that it has chosen as not burdening substantially more speech than
necessary. In addition, . .. the FCC must show a record that validates the
regulations, not just the abstract statutory authority.”" Critics of the
FCC theory that deregulation results in diversity often point out the
contradiction in the equation: an increase in consolidation of the media
industry does not mean more information will be conveyed to the
public.”” The actual result is that less diverse information will be given to
the public.” After the radio industry was substantially deregulated by
the 1996 Act, less diversity was evident in radio programming across the
country.” As Marcelino Ford-Livene, counsel for the New Media Policy
division of the FCC, remarked: “The amount of deregulation and
consolidation in broadcast television and radio today has become a
critical problem in the area of diversity and media ownership.”""

D. International Perspectives

Media ownership is sometimes seen as a reflection of political
conditions—authoritarian regimes control the media directly, while
democracies allow pluralism of ownership.”" Thus, while Britain
legalized private commercial broadcasting in the 1950s, France,
Germany, and Denmark did not do so until the 1980s."” The availability
of advertising also affects the number of privately owned broadcast
stations in developed nations. In poorer countries, this need translates
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into an increase in the number of publicly owned broadcast stations, both
radio and television.” For example, national radio stations in Africa, as
well as parts of Asia and Latin America, are owned almost entirely by
the public.™

Despite differences in media ownership structure, a large portion of
foreign governments are also allowing increased deregulation. In
Britain, new laws have lifted the ban on non-European ownership of
British broadcasters.” Japan is considering relaxation of a law that bans
a single firm from owning several television stations.”™ New Zealand,
Sweden, and Finland now have no limits on media ownership."”’
Conversely, political opposition precluded the Australian government
from attempting to ease ownership limits both within the country and by
foreign media conglomerates.”™ Viewed in the context of the FCC’s new
regulations, it would appear that the United States is following a global
trend towards media deregulation. In fact, some regulators suspect that
strict ownership rules would be ineffective regardless of the form of
government.

Germany, for example, has been particularly determined to avoid
concentration of media ownership.” This is due in part to the power of
Alfred Hugenberg, a media baron who aided the rise of Adolf Hitler in
the 1930s by utilizing the power of mass communication.”” However,
Germany’s media law has failed to stop two families—Bertelsmann and
Kirch—from controlling the country’s private television market.” A
similar situation exists in Italy, a country with numerous rules designed
to limit media ownership."” Despite these regulations, current prime
minister Silvio Berlusconi still exercises excessive control over Italian
television and the press through Mediaset, his own company, and RAI,
the state-owned broadcasting body.”  However, the effects of
concentrated control in television broadcasting present only a portion of
the larger issue. Because the FCC’s new regulations allow one media
company to own both a television station and a daily newspaper in the
same market, the potential for decreased diversity is apparent.
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A similar situation exists across the islands of the South Pacific.
Two transnational media conglomerates control all of the major
circulating newspapers in the South Pacific."** As David Robie, former
head of the journalism program at the University of Papua New Guinea,
remarked: “Through their subsidiaries, Rupert Murdoch’s News
Corporation . . . and French media magnate Robert Hersant’s group in
the French territories own five of the six [daily newspapers] in the
region.” The problem of media concentration results from Murdoch
also owning a substantial percentage of the television broadcast stations
in the surrounding region. News Corporation’s television stations has
historically reached forty-five million people in thirty-eight Asia—Pacific
countries. * After discussing the implications of such widespread cross-
ownership, Professor Robie noted, “Television has grown rapidly in the
South Pacific in the past few years. But in terms of ownership and
programming, the broadcast systems of the island nations display little
independence.”””  While the loss of media ownership sovereignty
remains a growing concern across the globe, efficient implementation of
federal antitrust law may alleviate domestic concern.

E. Antitrust Implications

One potential avenue to resisting the loss of diversity in media
ownership and programming lies in antitrust law. An antitrust suit
remains a credible threat as the FCC moves along on its crusade. As
University of Illinois professor Robert McChesney remarks, “Antitrust
provisions have really deteriorated in their vitality in the last two
decades. But the law hasn’t changed—it’s the way it has been enforced
and interpreted that is much more business friendly.”"” However, the
victory in such a suit would be far from certain because antitrust
violations hinge on how attorneys define a particular competitive
market.” For example, if the defined market is newspapers, other
properties like television stations would be irrelevant in proving illegal
market fixing.”' In addition, Hew Pate, chief of the DOJ’s antitrust
division, has stated that competitive factors, rather than diversity
implications, will drive any DOJ decisions."”
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Despite the difficulties associated with an antitrust suit, consumer
groups have still petitioned the FCC to reconsider the new regulations,
specifically citing “inconsisten[cies] with established antitrust practice.”"
Weak enforcement of current antitrust regulations and lax
implementation of First Amendment policy have resulted in
concentrated media markets.”* Other commentators realize the merits
of an antitrust suit regarding media consolidation. As Reid Horwitz, an
antitrust attorney with the firm of Dechert L.L.P. in Washington, D.C.,
remarked:

Case-by-case enforcement of federal antitrust law would distinguish
between media ownership consolidation that promotes consumer
welfare by improving the quality of broadcasting services and
consolidation that leads to anti-competitive harm and fewer choices
in the marketplace. If the past is prologue, the Antitrust Division of
the [DOJ] will employ the antitrust laws to police any substantial
consolidation, as it did in the radio industry after the passage of the
Telecommunications Act of 1996."

The overwhelming political power of the largest media
conglomerates is cause for some concern. Professor McChesney has
remarked that the period of fast growth that normally accompanies a
relaxation of regulatory standards has led to the industry being
“untamable by government. ... After a decade of deal-making, the U.S.
system is now dominated by nine massive media conglomerates.
Although not one is a monopoly of any one national market . .. , these
are closed markets for all intents and purposes.”"

Evidence gathered by the CFA and the CU indicates that media
mergers would be allowed in 140 concentrated local markets.”” Nearly
half of the national population is served by only one dominant
newspaper in their local markets.”™ The CFA and the CU have noted
that “allowing a merger between a dominant newspaper and a large
television station would create a local news giant that threatens
alternative news viewpoints. In these markets, one firm would have half
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of the total audience and employ half the total news employees.””
These statistics contradict the purposes behind the new regulations.
Applying the DOJ’s antitrust powers to this enormous industry may help
curb the deregulation and its associated problems, but this may only
scratch the surface.

IV. RECOMMENDATION

The current deregulatory scheme provides economic incentives for
media companies to merge, thus reducing the total number of market
players. Problems associated with this reduction are normally addressed
by antitrust law. However, the significant amount of self-governing
authority that Congress has provided to the FCC and other
administrative agencies thwarts the potential success of such an antitrust
suit. To counter the unequal balance in power, the scope of the FCC’s
influence must be curtailed through statutory amendments and
heightened DOJ scrutiny.

Analysis of the likelihood of anticompetitive effects resulting from a
proposed merger between media providers begins with an assessment of
concentration in the relevant market.” A transaction “resulting in a
high concentration of market power and creating, enhancing, or
facilitating a potential that such market power could be exercised in
anticompetitive ways is presumptively unlawful.”"" As argued by several
members of Congress, allowing a single media company to own multiple
sources of information dissemination creates less diversity in the message
itself.'”

At least one commentator has argued that “the path from violating
the former FCC cross-ownership rules to illegal monopoly is not a
smooth one. Just because... cross-ownership stifles the diversity of
news . .. doesn’t mean the company will meet the criteria of a monopoly
that restricts trade.”'” Despite criticism, Congress vested the FCC with
enforcement authority of antitrust provisions in the case of
communication providers, including international media
conglomerates.” This results in a paradox: the FCC has the power to
relax ownership regulations while concurrently defining the instance at
which a communications provider becomes a monopolist.
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A. Current Legislation

Congress has provided statutory guidelines to aid in the
identification of anti-competitive market practices:

[TThe [FCC] shall forbear from applying any regulation... to a
telecommunications service . . . if the Commission determines that:
(1) enforcement of such regulation or provision is not necessary to
ensure that the charges, practices, classifications, or regulations by,
for, or in connection with that telecommunications carrier or
telecommunications service are just and reasonable and are not
unjustly or unreasonably discriminatory; (2) enforcement of such
regulation or provision is not necessary for the protection of
consumers; and (3) forbearance from applying such provision or
regulation is consistent with the public interest."

To determine the extent of the public interest, Congress instructs
the FCC to “consider whether forbearance from enforcing the provision
or regulation will promote competitive market conditions, including the
extent to which such forbearance will enhance competition among
providers of telecommunications services.”'® To justify the June 2003
regulations, the FCC relied upon the previously discussed Diversity
Index."”

While a multitude of media-conscious entities, television broadcast
associations, and even current FCC commissioners have seriously
criticized reliance on the DI’s arbitrary calculations, the root of the
problem lies with the extent of the FCC’s decision-making authority. In
a 1980 case, the D.C. Circuit defined the predominant factor the FCC
must utilize in making its determination: “[T]The Commission’s overriding
responsibility is not to foster the maximum level of competition in the
industry it oversees, but to promote the public interest.”'” While the
case discussed the emergence of satellite communication, the court noted
two distinct advantages from increased competition: first, competition
may prevent “supra-competitive price pressures”; and second, there is
potential for “technological advances and more efficient operations.””
The court allowed the proposed joint venture between satellite
communication providers to proceed largely because it would foster
increased competition.”
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B. Judicial Precedent

In order for current antitrust regulations to be effectively enforced
in the media and mass communications industries, the enforcement
authority must reside with a separate and independent agency.
Currently, the FCC is directed by five commissioners who are nominated
by the President and confirmed by the Senate for five-year terms.”" The
President delegates one of the commissioners to serve as chairperson.’”
Only three commissioners may be members of the same political party."”
This appointment process causes the FCC to be controlled by consistent
pressure from lobbying efforts and partisan politics. Independent review
of sweeping FCC proposals, such as the June 2003 regulations, may help
stem the tide of decreasing diversity in programming.

Generally, independent review is performed by the DOJ in filing an
anti-competitive suit against the content distributor. The outcome of
such a suit is uncertain at best. At least one court has identified the
public interest as the overriding concern in an antitrust suit, rather than
“whether [the final judgment] is certain to eliminate every
anticompetitive effect of a particular practice or whether [the judgment]
mandates certainty of free competition in the future.”'” However, the
definition of “public interest” is subject to varying interpretations.

In 1978, the U.S. Supreme Court opined, “In setting its licensing
policies, the [FCC] has long acted on the theory that diversification of
mass media ownership serves the public interest by promoting diversity
of program and service viewpoints, as well as by preventing undue
concentration of economic power.”'” The Court continued, stating that
“[t]his perception of the public interest has been implemented over the
years by a series of regulations imposing increasingly stringent
restrictions on [owning multiple] broadcast stations.”””” From these
words, it is evident that the goals of the FCC have changed and the
courts need to recognize the new thrust of FCC regulations. While
efficiency considerations argue in favor of allowing increased
deregulation—and thus increased media consolidation—the potential
threat to programming remains a recognizable harm. If the courts view
diversity as a strong prevailing concern in the landscape of media
ownership, then antitrust regulation of the FCC is essential to
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maintaining the appropriate level of variety in programming, and thus to
protecting the public interest.

V. CONCLUSION

The inherent problems in increased media consolidation have
sparked a significant amount of controversy. Consumer interest groups,
broadcasters’ affiliations, and members of Congress have responded to
the FCC, predicting the dire consequences of loss of program diversity
and decreased competition within the communications industry. Current
antitrust legislation and policy are insufficient barriers to future FCC
regulations, and they must be strengthened in order to ensure
diversification of media delivery.

Diversity in media is a social goal and a matter of public policy. If
left unchecked, the FCC’s actions may create public mistrust of the
communications industry, allowing only major media conglomerates to
broadcast programming. The loss of diversity and competition in this
industry will not satisfy the public’s interest in obtaining a wide variety of
objective news and information. Courts must be sensitive to the
potential social costs of allowing further consolidation.



